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RECOMVENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on January 12, 2007, in Tallahassee, Florida, before
Adm ni strative Law Judge R Bruce MKi bben of the D vision of
Adm ni strative Hearings (DOAH).
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STATEMENT OF THE | SSUE

The issue in this case is whether the Departnent of
Transportation's Notice of Intent to Revoke Sign Permt shoul d
be upheld pursuant to Section 479.04, Florida Statutes (2006)."

PRELI M NARY STATEMENT

On or about March 21, 2006, the Departnent of
Transportation ("DOI" or the "Departnent”) issued a Notice of
Intent to Revoke Sign Permt to Lamar South Florida ("Lamar").
In response, Lamar filed a Petition for Formal Adm nistrative
Hearing which was duly-transferred to the D vision of
Adm ni strative Hearings. On May 25, 2006, the case was cl osed
at DOAH, and the Petition was again referred to DOAH on
August 31, 2006. The case was set for hearing on Septenber 22
2006; re-schedul ed for hearing on Novenber 28, 2006; and then
the hearing was finally held on January 12, 2007.

At the final hearing, the parties stipulated to
Petitioner's Exhibits 1 through 7, Respondent's Exhibits 1
t hrough 10, and a nunber of pertinent facts, which will be
included in the findings of fact below Lamar called one
wtness: Benjamn N Henry, a real estate nmanager for Lamar.
The Departnent called two witnesses: Lynn Hol schuh, an outdoor
advertising adm nistrator with DOI, and Mark Johnson, a sign

i nspector for DOT Region 5.



At the close of the evidentiary portion of the fina
hearing, the parties requested, and were allowed, 20 days from
the filing of the hearing transcript within which to file their
respective proposed recomrended orders. A one-vol une Transcri pt
of the hearing was filed on January 29, 2007. Both parties
filed Proposed Recommended Orders containing proposed findings
of fact and conclusions of law. The parties' proposals have
been carefully considered during the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. Lamar is a conpany which owns and mai ntains hundreds of
road-side signs or billboards within the State of Florida. One
such billboard (referred to hereinafter as the "Sign") is
| ocated on U.S. H ghway 27 approximately .034 mles north of
Rock Road in Pal m Beach County. The Sign is assigned Permt
No. 14103.

2. The Sign was damaged on or about August 13, 2004
during one of that year's major storns, Hurricane Charl ey.

Lamar was hit hard by the 2004 storns and had to repair
literally hundreds of signs which existed under DOT permts.
The conpany had to rely upon whatever contractors and | aborers
were avail able, drawing crews fromseveral different states to

meet their needs.



3. At the tine it was danaged, the Sign was a
nonconformng sign as that termis defined in Subsection
479.01(14), Florida Statutes. The Sign was of wood construction
with a single facing, was 24 feet tall, unlighted, and had a
hei ght above ground | evel (HAG.) of 14 feet. The Sign had been
constructed in 1965 and held Tag Nos. CD228 and/or BT364. There
wer e seven wooden support posts holding the sign in place.

4. The construction crews hired by Lamar repaired the
sign, but during the repair mstakenly |lowered the HAGL from 14
feet to eight feet seven inches. Also, the seven small support
posts were replaced with four |arger posts. The HAG was
apparently reduced in response to a change in the kinds of crop
being grown in the field abutting the sign |ocation. Wereas
the field had fornerly been used to grow sugar cane (which grows
to a height of five or six feet), after the hurricane the field
was planted with green beans (which grow close to the ground).

5. The Departnent's prinmary inspector for the area where
the Sign is located is Mark Johnson. He has inspected the Sign
on at | east three occasions officially, but has noticed the Sign
regularly as it is on his route to the place he goes fishing.

He has been seeing the Sign for 15 or 16 years, but it has been

within his area of official responsibility for about six years.



6. Johnson first inspected the Sign on or about
February 24, 2004. He took an unofficial nmeasurenent using his
own height. Later, Johnson tw ce neasured the sign using a
surveyor's rod. The heights he recorded using the nmeasurenent
tool were eight feet seven inches on Decenber 22, 2006, and
ei ght feet seven inches on January 10, 2007. He relied upon the
DOT dat abase to ascertain that the HAG had changed fromits
aut hori zed hei ght.

7. DOT conducted a statew de inventory of signs in 1998
and established a database for use in nonitoring nonconform ng
signs in the future. The database includes the type of sign;
its date and method of construction; the height, including the
Hei ght Above Ground Level (HAGL); its location; whether the sign
is lighted or not; and other identifying informtion about the
sign. The inventory of signs is updated at | east every two
years, but generally is done on an annual basis.

8. DOT served Lamar with a Notice of Intent to Revoke Sign
Permt dated March 21, 2006. The Notice alleged the Sign had
been structurally changed and was no | onger the same as when it
had becone nonconform ng. The Notice cited Florida
Adm ni strative Code Rule 14-10.007(2)(a) as the basis for the
viol ation.

9. The Sign did not increase in height as a result of

Lamar's post-hurricane repairs, nor did the sign change from



wood to nmetal or other such nodification as discussed in the
rule. Rather, the Sign was reduced in height, and the nunber of
support posts was decreased.

10. The Notice provided it woul d becone final in 30 days
unl ess Lamar either (1) provided information to DOT sufficient
to resolve the issue or (2) requested an adm nistrative heari ng.
Lamar availed itself of the second option and, tinely, filed a
Petition for Formal Adm nistrative Hearing.

11. The Notice did not specify exactly what changes to the
Sign constituted a violation of Departnment rules. During the
di scovery phase of this action, Lamar ascertained that the
| onering of the HAGL and the reduction of posts from seven to
four were the violations at issue. This information cane to
Lamar | ate in Decenber 2006.

12. Since that time, Lamar has hired a contractor to
revise the earlier repairs to the sign. The contractor has been
directed to raise the HAGL back to 14 feet and to add three nore
support posts. As of the date of the final hearing, that work
had not been concl uded, but a contract had been entered into to
conpl ete the repairs.

CONCLUSI ONS OF LAW

13. DOAH has jurisdiction over the parties to and the
subject matter of this proceedi ng pursuant to Section 120.569

and Subsection 120.57(1), Florida Statutes.



14. Proceedi ngs under the jurisdiction of DOAH are de novo
in nature. 8 120.57(1)(k), Fla Stat.

15. The control and regul ation of roadside signs in the
state falls within the purview of the Departnent as set forth in
Chapter 479, Florida Statutes. DOI's specific duties are set
forth at Section 479.02, Florida Statutes.

16. One of the rules promul gated pursuant to DOT' s
authority under Chapter 479, Florida Statutes (and relied upon
by DOT as the basis for issuance of the Notice in this case), is
Fl orida Admi nistrative Code Rule 14-10.007, which states:

(1) A nonconform ng sign nust remain
substantially the sane as it was as of the
date it became nonconform ng

(2) Reasonable repair and mai ntenance of
nonconform ng signs, including change of
advertising nessage, is permtted and i s not
a change which would term nate the
nonconform ng status. Reasonable repair and
mai nt enance neans the work necessary to keep
the sign structure in a state of good
repair, including the replacenent in kind of
materials in the sign structure. Were the
repl acenent of materials is involved, such
repl acenent nay not exceed 50% of the
structural materials in the sign within any
24 nmonth period. "Structural materials" are
defined in sub-subparagraph (6)(a)?2.a.
below. The follow ng are exanpl es of
nodi ficati ons which do not constitute
reasonabl e repair or nmai ntenance, and which
constitute substantial changes to a
nonconformng sign that will result in the
| oss of nonconform ng status:

(a) Modification that changes the
structure of, or the type of structure of,



17.

t he sign, such as conversion of a back-t o-
back sign to a V-type, or conversion of a
wooden sign structure to a nmetal structure;

* * *

(b) Modification that changes the area of
the sign facing or the HAGL of the sign,

* * *

(c) Modification that enhances the
visibility of the sign's nessage, or the
period of tinme that the nessage is visible;

(d) Modification that adds autonmatic
changeabl e faces; or

(e) Modification that adds artificial
I ighting, or changes the existing lighting
such that the illumnation to the sign
facing is substantially increased.

* * *

(6) A nonconform ng sign may continue to
exist so long as it is not destroyed,
abandoned, or discontinued.

Section 479.08, Florida Statutes, reads:

The departnent has the authority to deny
or revoke any permt requested or granted
under this chapter in any case in which it
determines that the application for the
permt contains know ngly false or
m sl eadi ng i nformati on or that the pernmttee
has viol ated any of the provisions of this
chapter, unless such permttee, within
30 days after the receipt of notice by the
department, corrects such fal se or
m sl eadi ng i nformati on and conplies with the
provi sions of this chapter. Any person
aggrieved by any action of the departnent in
denying or revoking a permt under this
chapter may, within 30 days after receipt of
the notice, apply to the departnent for an



adm ni strative hearing pursuant to chapter
120. If a tinely request for hearing has
been filed and the departnent issues a final
order revoking a permt, such revocation
shal|l be effective 30 days after the date of
rendition. Except for departnent action
pursuant to s. 479.107(1), the filing of a
timely and proper notice of appeal shal
operate to stay the revocation until the
departnent's action is upheld.

18. It is clear fromthe stipul ated evidence that the Sign
was rebuilt after it was damaged. The reconstruction resulted
in a sign that was somewhat different fromthe sign which
existed at the tine it becane nonconform ng.

19. DOTI's notification to Lamar, concerning the violation,
was not specific in nature, but Lamar tinely availed itself of
the right to contest the Notice in order to determ ne whether it
agreed with DOT that a violation had occurred. The cited rule
provides only a general description of sone itens that m ght be
consi dered inproper nodifications of the Sign. It does not I|ist
all such nodifications nor does it provide a detailed
description of changes which mght constitute a nodification.

20. There is sone question whether the change in the
nunber of poles fromseven smaller poles to four |arger poles is
a change. But Subsection (6)(a)2.c. of Florida Adm nistrative
Code Rule 14-10.007 states in relevant part: "The repairs to

the signs shall be with like materials, both in type and size,

and shall be those reasonably necessary to permanently repair



the sign in a manner normally acconplished by the industry in
that area.” DOI's interpretation of this section to preclude
repl acenent of seven snaller poles with four |larger poles is
reasonabl e. Further, although the HAG. was | owered rather than
raised, DOT is within its rights to cite Lamar for that
unaut hori zed change in the Sign

21. DOT has net its burden of proof and has provided
sufficient evidence to support its Notice of Intent to Revoke
Sign Permt.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered by the Departnent
of Transportation upholding the Notice of Intent to Revoke Sign
Perm t.

DONE AND ENTERED this 26th day of February, 2007, in

Tal | ahassee, Leon County, Florida.

Q@_JM&L()F

R BRUCE MCKI BBEN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 26th day of February,

ENDNOTE

1/ Al references to Florida Statutes are to Florida Statutes

(2006), unless otherw se indicat ed.

COPI ES FURNI SHED,

J. Ann Cowl es, Esquire

Departnment of Transportation

Haydon Burns Building, Miil Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0458

Gerald S. Livingston, Esquire
Penni ngt on, Mdore, W/ ki nson,

Bell & Dunbar, P.A.
215 South Monroe Street, Second Fl oor
Post O fice Box 10095
Tal | ahassee, Florida 32302-2095

James C. Mers

Cl erk of Agency Proceedi ngs
Departnment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399-0450

Pamel a Leslie, General Counsel
Departnent of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Mil Station 58
Tal | ahassee, Florida 32399-0450

St ephani e Kopel ousos, Interim Secretary
Departnment of Transportation

Haydon Burns Building, Mil Station 57
605 Suwannee Street

Tal | ahassee, Florida 32399-0450
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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